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FOREWORD

Just-war theory has a long and distinguished his-
tory that stretches back to the Christian theologians 
of medieval Europe. Yet principles of just war must 
develop alongside social norms, standards of military 
practice and technology, and civilian-military rela-
tionships. Since World War II, and especially since 
American involvement in Vietnam, military ethics has 
developed into an academic cottage industry. As com-
monly taught to undergraduates and military practi-
tioners, contemporary just-war theory seeks to ensure 
the political sovereignty and territorial integrity of 
nation-states. The theory insists that the only just 
wars are defensive ones and forbids wars of national 
aggrandizement. On this view, because of the right 
to collective self-determination, wars must not seek 
to remake the world order, as that would undermine 
state sovereignty.

In recent decades, however, cosmopolitan philoso-
phers have challenged various aspects of the traditional 
edifice in an attempt to use just-war theory to enhance 
the protection of human rights around the world. 
Scholars have argued for greater scope for humani-
tarian intervention to protect individuals against their 
own government, for principles of justice after war to 
ensure that all states are legitimate, and most radically, 
for the responsibility of ordinary combatants to assess 
for themselves the justice of their military’s cause. On 
this last argument, because combatants whose cause 
is just have done nothing to lose their immunity from 
harm, attacking them is unjust, and combatants whose 
cause is unjust cannot fight with discrimination.

This publication surveys these recent develop-
ments, and it finds that they provide a radical chal-
lenge to both the theory and practice of contemporary 



warfare. Of particular importance is its insistence on 
the need to strengthen international institutions, so as 
to provide combatants with an impartial perspective 
on their side’s cause, and to strengthen military ethics 
education; this monograph also suggests that policies 
on dishonorable discharge be rethought. However, 
the monograph challenges certain aspects of the new 
approach, suggesting important connections between 
military ethics and democratic theory and practice.

DOUGLAS C. LOVELACE, JR.
Director
Strategic Studies Institute and

U.S. Army War College Press
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SUMMARY

This monograph provides an overview and anal-
ysis of recent developments in military ethics that 
conceptualize just wars as a form of global law enforce-
ment in defense of socially basic human rights and, 
in different ways, deny the sovereignty of indepen-
dent states. Having first considered the arguments in 
favor of humanitarian intervention and for principles 
of jus post bellum (justice after war) that insist upon 
the rehabilitation of aggressive regimes, the analysis 
then focuses on a new revisionist approach to just-war 
theory, which it shows to be an extension of the other 
arguments. According to this approach, the traditional 
bipartite structure of just-war theory, which divides 
questions of military ethics into the justice of resort to 
war (jus ad bellum) and justified combat during war 
(jus in bello), must be abandoned. On this argument, 
the division wrongly absolves ordinary combatants 
of responsibility for judging the justice of their side’s 
cause, as jus ad bellum is normally thought of as the 
responsibility only of civilian leaders. This increases 
the ease with which states may fight unjust wars and 
allows warriors prosecuting unjust wars to get away 
with murder. In the new view, soldiers become liable 
to attack in war only if they do something to forfeit 
their moral immunity to harm. This makes warriors 
prosecuting a just cause illegitimate military targets 
and emphasizes the gravity of taking a human life, 
no matter what the circumstances. As the discussion 
shows, this is an important challenge to both the theory 
and practice of contemporary warfare. It suggests the 
need both to strengthen international institutions, so as 
to provide for neutral judgments of the justice of resort 
to war, and to ensure that Armed Forces increase their 
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focus upon jus ad bellum and the justice of particular 
causes within military ethics education. However, this 
monograph also queries the moral foundations of the 
new revisionism, and holds that we should reconceive 
just-war theory as a collective enterprise that is con-
tinuous with democratic theory, which suggests that 
expecting each combatant to make an individual deci-
sion about a war’s justice may be in tension with civil-
ian control over the Armed Forces.
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NEW DIRECTIONS IN JUST-WAR THEORY

As conventionally taught, contemporary just-war 
theory seeks to ensure the political independence and 
territorial sovereignty of nation-states by insisting 
that the only just wars are those waged in defense of 
either one’s own state or a third party that has been 
subjected to attack from without. Religious crusades 
and wars of national aggrandizement are, on this view, 
equally criminal.1 The sole legitimate purpose of war is 
to secure a better peace than that which existed prior 
to war by ensuring the conditions of national inde-
pendence.2 While the purpose of just wars is to pro-
tect human rights, the fundamental importance of the 
right to collective self-determination means that wars 
must not attempt to remake the world order if that 
undermines the twin state rights of independence and 
sovereignty.3

However, in recent decades, a set of cosmopolitan 
alternatives to the traditional theory have emerged 
that have in common the conceptualization of just 
wars as those fought in protection of “socially basic” 
human rights, including security rights against one’s 
government.4 This monograph provides an overview 
and analysis of these developments, showing them 
to provide a radical challenge to the theory and prac-
tice of contemporary warfare by calling into ques-
tion the legitimacy of the nation-state and suggesting 
the need to strengthen international institutions. The 
most focus and attention is directed toward a most 
recent development: the argument that soldiers may 
not rely upon the authority of the state to determine 
whether the cause for which a war is being fought is 
just, because soldiers who are prosecuting a just war 
have done nothing to lose their immunity to attack. 
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On this argument, advanced by scholars such as David 
Rodin and Jeff McMahan, individual combatants must 
be held responsible for participating in an unjust war.5

This position undercuts the distinction between the 
justice of resort to war (jus ad bellum) and the justice 
of conduct in war (jus in bello) that first featured in the 
just-war theories of Christian theologians from Augus-
tine and Aquinas to Grotius and Vitoria and that has 
been the foundational distinction within military 
ethics for more than a millennium. For many decades, 
it remained foundational to the secular just-war theory 
of the 20th century academy. Most importantly, 
Michael Walzer argued in his seminal Just and Unjust 
Wars that there is a dualism between jus ad bellum and 
jus in bello because ordinary warriors are absolved of 
responsibility for judgments about the justice of their 
army’s cause, but they are expected to refuse to partic-
ipate in unjust actions during the prosecution of war.6 
As a result, there is, Walzer claims, a “moral equality” 
between soldiers: regardless of which side they are on, 
they may legitimately target each other, but they may 
not target non-combatants.7 In large part because of 
Walzer’s importance in contemporary just-war theory, 
for a long time, many scholars accepted this position 
unquestioningly.8

In rejecting this orthodoxy, scholars have appealed 
to a liability model of justified harm, in which soldiers 
fighting in defense of a just cause are immune from 
attack because they have done nothing to render them-
selves liable to harm.9 This makes attacks on such com-
batants illegitimate. Furthermore, on this argument, 
the claim that only political leaders are responsible for 
such crimes does not hold up; obeying illegal orders 
may partially excuse combatants from responsibil-
ity, but it cannot justify their actions.10 This argument 
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poses a radical challenge to both the traditional theory 
of just war and the disciplinary practices of modern 
armies. By making the justice of action in war depen-
dent on the justice of resort to war, it undercuts the 
distinction between jus ad bellum and jus in bello 
and makes the ethics of war all one piece, morally. It 
consequently denies the “moral equality” of soldiers, 
requiring combatants to assess the justice and legality 
of entire military campaigns, not just of an individual 
operation.11 This means that it calls for soldiers to dis-
obey the order to go to war if that order appears to be 
unjust, and suggests the need to develop accommoda-
tions for conscientious objection to particular wars.12 
Although some revisionists have shied away from 
holding soldiers legally accountable for actions under-
taken in pursuit of an unjust war, the argument also 
points in the direction of strengthening global institu-
tions such as the International Criminal Court so that 
they can prosecute crimes of aggressive war.13

The implication that international institutions need 
strengthening makes revisionist just-war theory con-
tinuous with other recent developments in military 
ethics, such as the insistence on a broadened scope for 
humanitarian intervention14 and the focus on devel-
oping a set of principles for justice after war (jus post 
bellum) so that aggressor regimes are rehabilitat-
ed.15 As will be shown, these three developments all 
argue for increased international scrutiny of domestic 
regimes and the development of a rights-supporting 
international order. Moreover, their arguments share 
a basis in the methods of analytic philosophy, and so 
tend to argue for just-war principles by analogy with 
the morality of everyday life. This monograph argues 
that this underlies both the importance of the new 
approach and the difficulties to which it gives rise. On 
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the one hand, revisionist just-war theory is important 
because of its insistence that, regardless of the circum-
stances of war, taking a life remains one of the grav-
est moral decisions―perhaps the gravest of them all. 
Thus, one of the great benefits of revisionist just-war 
theory is that it pushes us to do more to try to hold 
armies accountable for taking lives by insisting that 
a defense of following superior orders does not jus-
tify the waging of aggressive war and only partially 
excuses it. On the other hand, the model of moral 
decision-making presupposed by the revisionist the-
orists is more atomized than is warranted. Worse, it 
may show insufficient respect for the norms underpin-
ning contemporary democracy. Thus, in conclusion, 
while traditional approaches to the ethics of war may 
overstate the dualism between jus ad bellum and jus 
in bello, we may do better to try to incorporate moral 
deliberation about just cause within the training and 
practice of contemporary armies than expect combat-
ants to weigh up the pros and cons of their nation’s 
cause as isolated individuals. Put differently, while it is 
true that not all soldiers are equal, the argument here is 
that a broad swathe of combatants who represent mili-
taries that provide recourse for selective conscientious 
objection and whose states ensure institutional consid-
eration of the advisory verdicts of international courts 
are entitled to obey their government’s decision to go 
to war without second-guessing institutional decisions 
individually.

This monograph has five parts. The first provides 
a brief account of traditional just-war theory, focusing 
on the arguments for separating the justice of resort to 
war from justified conduct in war. The second high-
lights the first two of the new cosmopolitan arguments, 
namely the need for humanitarian intervention to 
protect socially basic human rights and for principles 
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of jus post bellum that would rehabilitate aggressor 
regimes. The third directs careful attention on revi-
sionist just-war theory’s rejection of the moral equality 
of soldiers and insistence that combatants must judge 
for themselves the justice of their army’s resort to war. 
The fourth assesses the new approaches, arguing that 
democratic participation in decisions to go to war is 
preferable to expecting each combatant to make her or 
his own judgment. The final section notes the implica-
tions of this analysis for the theory and practice of war, 
including the importance of strengthening global insti-
tutions so that combatants have some notion of the jus-
tice of their country’s cause as judged by a third party. 
Militaries should rethink their policies on dishonor-
able discharge to accommodate selective conscientious 
objection and that military ethics are a particular form 
of role morality. There is an urgent need to change the 
education in senior service schools so as both to inte-
grate the ethics of war with strategic objectives and to 
provide greater focus on jus ad bellum. Furthermore,   
military ethics should incorporate consideration of its 
relationship to democratic theory.

TRADITIONAL JUST-WAR THEORY

The foundational distinction in most versions of 
just-war theory is the one that revisionism seeks to 
reject―that between jus ad bellum and jus in bello. 
For example, many theorists have argued that, for the 
resort to war to be justified, there must be a just cause, 
reasonable possibility of success, and public declara-
tion of war by a competent authority, while the war 
must also be a last resort that is proportionate in its 
ends.16 Regarding the means deployed in war, most 
ethicists have taken the crucial principles to be propor-
tionality of means and discrimination17 (usually taken 
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to mean respecting non-combatant immunity).18 A sim-
ilar division was also present in the just-war theories 
of the Christian jurists of medieval and early-modern 
Europe.19 Underlying the division of just-war theory 
into jus ad bellum and jus in bello is the claim that the 
moral principles appropriate to the decision to resort to 
war are of a different order to those governing action in 
war because of the difference in context. Jus ad bellum 
is the responsibility of political, and sometimes mili-
tary, leaders; ordinary combatants are not responsible 
for jus ad bellum and must abide only by the princi-
ples of jus in bello. As a result, the same principles 
of jus in bello apply to all soldiers, regardless of the 
cause for which they are fighting. An allied soldier in 
World War II was on the same moral footing as a Nazi, 
if both obeyed the principles of jus in bello. As David 
Rodin puts it, two theses underlie this argument: first, 
a symmetry thesis that states that all combatants have 
the same jus in bello rights and obligations; second, an 
independence thesis, which suggests that those rights 
and obligations are independent of the justice of the 
war being fought.20 Both theses lead to the conclusion 
that there is a “moral equality of soldiers.”21

In recent just-war theory, the most important 
defenses of these claims are those provided by Michael 
Walzer. In Just and Unjust Wars, Walzer argues for a 
“dualism” between the two parts of just-war theory 
because part of the crime that is aggressive war con-
sists of making warriors into “human instruments” 
trapped in a war not of their own making.22 Soldiers 
are moral equals because of their shared victimhood 
at the hands of the state that corrals them into fighting 
to further causes of its own. War really would be hell, 
Walzer argues, if this coercion, and the risks to which 
it subjects soldiers, did not bring in its wake certain 
rights, in particular the right to kill enemy combatants 
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without being accused of the crime of aggressive war, 
ameliorating soldiers’ situation somewhat. Further-
more, Walzer grounds the moral equality of soldiers 
in the facts that “they are led to fight by their loyalty 
to their own states and by their lawful obedience. They 
are most likely to believe that their wars are just.”23 
That this belief is not based on “rational inquiry,” but 
“a kind of unquestioning acceptance of official propa-
ganda,” does not make such soldiers criminals.24 Even 
were soldiers to seek to question the state’s claims, they 
would often be incapable of discerning the truth of the 
situation. Combatants have, so to speak, an invincible 
ignorance of the justice of their army’s war. Walzer 
insists that the moral equality of soldiers applies to all 
Armed Forces, even those of Nazi Germany, if they 
abide by the principles of jus in bello.25

It is worth noting that Walzer considers only reject-
ing an alternative to the moral equality of soldiers, 
which he names the “sliding scale” approach.26 This 
is the view that an army fighting for a just cause has 
more right on its side than its opponents and may fight 
less discriminately than the opponents may. Walzer 
rejects the sliding scale because it would erode the war 
convention and make it easier for leaders to believe 
that they are forced to violate human rights.27 The 
sliding-scale approach would introduce an element 
of asymmetry into just-war theory by suggesting that 
soldiers do not all have the same rights. It would also 
undercut what Rodin called the independence thesis, 
by basing that asymmetry on the justice of the cause 
that soldiers seek to uphold. However, Walzer only 
considers one form of asymmetry, which Rodin later 
called “permissive asymmetry.” This is the view that 
just warriors have rights to violate jus in bello prin-
ciples. Walzer does not consider “restrictive asymme-
try,” which would have denied to unjust warriors the 
right to kill at all and held that combatants fighting 
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for a just cause may attack enemy soldiers but must 
respect jus in bello principles.28 In essence, revision-
ist just-war theory is the view that, while Walzer was 
right to reject permissive asymmetry, he ought not to 
have rejected asymmetry per se but, instead, denied 
war rights to combatants whose cause is unjust.

Indeed, Walzer does not ultimately maintain an 
absolute form of the independence thesis. As soon 
as he rejects the sliding-scale approach, he goes on to 
acknowledge that there may be situations in which 
it is so important that the just side win the war that 
they must be granted leeway to violate principles of 
jus in bello. Walzer calls such situations “supreme 
emergencies”29 and argues that they arise when there 
is a “threat to human values so radical that its immi-
nence”30 and its seriousness combine to warrant an 
army to do whatever it must do to avert the threat, 
including, if necessary, deliberately targeting civil-
ians. Space precludes consideration of the merits of 
this argument here, which has also proven highly con-
troversial.31 However, it is worth bearing in mind that 
most theories of just war seek to find a way to ensure 
that the just side is more likely to win the war, at least 
in extreme circumstances, and that it is not only revi-
sionists who are uncomfortable with the idea that war 
rights are independent of just cause.
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THE MOVEMENT TOWARD COSMOPOLITAN 
JUST-WAR THEORY

Challenging the Paradigm: The Argument for 
Humanitarian Intervention

The new directions in just-war theory share a con-
cern to reduce the incidence of justice in warfare by 
bolstering the denial of the right to use force to those 
who would not have a just cause on their side. As we 
shall see, this trend reaches its apotheosis in revision-
ist just-war theory, which extends that denial to ordi-
nary warriors who obey the principles of jus in bello 
but whose military’s cause is unjust. However, the first 
movements in this direction targeted not combatants, 
but the state, whose rights to territorial integrity and 
political sovereignty were denied by a wave of cos-
mopolitan critics of Walzer’s Just and Unjust Wars in 
the late 1970s. These arguments laid the theoretical 
foundations for subsequent developments in military 
practice such as the notion that there is a responsibil-
ity to protect human rights wherever violations occur. 
These critics followed Walzer in insisting that individ-
ual human rights must be the foundation of principles 
of just war and that only defensive wars can be just. 
Where Walzer’s early critics broke with him was on 
the claim that the only legitimate defensive wars were 
wars of national defense.32 Rather, they held, if just-
war theory is grounded in human rights, then those 
must include rights against one’s own government, 
which means that humanitarian interventions can be 
justified on the grounds that they defend the rights of 
the persecuted, even though no national boundary has 
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been breached.33 Where Walzer, following John Mill, 
had accepted humanitarian intervention only in very 
limited circumstances, the critics were more concerned 
to avoid the danger of states violating the rights of 
their citizens.

In response, Walzer argued that, while it was true 
that states that committed human rights violations 
were illegitimate from the point of view of their own 
citizens, just-war theorists should, for the most part, 
presume a “fit” between government and citizen body. 
This means that humanitarian intervention should take 
place only to prevent massacre or slavery or as a form 
of counterintervention in civil wars.34 According to this 
argument, just-war theory should not seek to remake 
the world order such that states are reconstituted as 
liberal democracies; rather, state rights to territorial 
integrity and political sovereignty exist because these 
are necessary for individuals to establish common lives 
in communities of their own.35 It is this right to collec-
tive self-determination that undergirds what Walzer 
calls the “legalist paradigm,” in which the rights of 
states are justified by virtue of a “domestic analogy” 
with individual rights.36 In order to ensure the individ-
ual right to collective self-determination, states have 
equal rights, although they can lose those rights by acts 
of aggression, as can individuals. Similarly, absent acts 
of aggression, the rights of states must be respected, 
and thus just-war theory cannot be used to attempt to 
justify the forcible reconstruction of states by “authori-
ties who stand outside the political arena.”37

However, this response did not satisfy Walzer’s 
critics, who held that his view seemed “to privilege 
the value of communal integrity and give insufficient 
weight to human rights.”38 They argued that just wars 
should not be conceived of as ones fought in defense 
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of the political sovereignty and territorial integrity of 
independent states representing distinct communi-
ties, but rather as defenses of “socially basic human 
rights,” including security rights against one’s govern-
ment.39 The entitlement to prosecute wars in defense of 
basic rights stems from the fact that such rights have a 
“cosmopolitan nature,” as they are “necessary for the 
enjoyment of any other rights at all”; because people 
cannot survive without them, basic rights are “univer-
sal.”40 Defense of basic rights is therefore incompati-
ble with national sovereignty that critics hold to be 
“indifferent” to basic rights and based on a “myth” of 
national commonality.41 On this view, just-war theory 
must dispense with the domestic analogy and proceed 
as though state rights are justified only when states 
uphold socially basic human rights. When they do 
not do so, states should be taken to be illegitimate and 
lose their rights to sovereignty. This means that the 
argument for humanitarian intervention forms part 
of a conception of just wars that, at least in embryonic 
form, partakes in the cosmopolitan project of seeking 
to remake the world order such that basic rights are 
respected everywhere. For this reason, although Wal-
zer’s early critics did not adopt the liability model that 
calls into question the dualism between jus ad bellum 
and jus in bello, we should understand them as taking 
the first important steps toward it in conceptualizing 
just wars as a form of global law enforcement.
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Vignette 1: Humanitarian Intervention

National Sovereignty versus Individual Rights: Apartheid 
South Africa and the Sandinistas in Nicaragua

Many real-world cases of humanitarian interven-
tion are ones for which both traditional just-war the-
orists and their cosmopolitan critics who, as  noted in 
the main text, argue against a strong right to national 
sovereignty and come to similar policy conclusions. 
For example, there was a moral case for intervention 
in apartheid South Africa according to both types of 
just-war theory, albeit on different grounds. Cosmo-
politans treated apartheid as an example of oppres-
sion that warranted intervention because the rights of 
black South Africans were being violated. For advo-
cates of the traditional approach, on the other hand, to 
talk in terms of “oppression” was to miss the severity 
of the situation and the fact that black South Africans 
took their struggle to be one against something that 
amounted in effect to slavery and to be a struggle for 
national liberation.

However, there are situations in which the differ-
ent approaches come to different conclusions about 
whether intervention is warranted. An important 
example here is the case of the Nicaraguan Sandinis-
tas. Cosmopolitan theory probably suggests that there 
should have been a foreign intervention in Nicaragua 
at the time of the first Sandinista struggle against the 
Anastasio Somoza regime in 1978, whereas according to 
the traditional theory, such an intervention would not 
have been warranted. The reason for this is that inter-
vention would have exempted the Sandinistas from 
having to engage in an internal bargaining about the 
character of the new regime that they would establish 
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upon taking power. According to Walzer, humanitar-
ian intervention in 1978 would have “violated the right 
of Nicaraguans as a group to shape their own political 
institutions,” and doing so would have interfered with 
the collective right to self-determination of the Nicara-
guan people.42

What this means is that in cases where humanitarian 
intervention may appear to be called for, it is important 
for intervening powers to consider which rights are at 
stake in a particular case. On the traditional just-war 
approach, humanitarian intervention does not only 
protect rights, it also endangers them, because it runs 
the risk of establishing a satellite power that is not in 
any meaningful sense a local regime. On the cosmopol-
itan approach of more recent just-war theory, this sug-
gestion overstates the importance of the nation-state 
and so gives insufficient weight to individual human 
rights. What militaries must consider, then, is how 
important such things as national independence are to 
black South Africans and oppressed Nicaraguans com-
pared to relief from violent rights-violations.43

The Addition of Jus Post Bellum

The next major development in cosmopolitan just-
war thinking occurred around the turn of the millen-
nium.44 At that time, the geopolitical climate of the 
post-Cold War world, which led to a renewal of ethnic 
conflict across both Europe and sub-Saharan Africa, 
encouraged a new generation of theorists to argue that 
justice after war―jus post bellum―must be considered 
an independent part of just-war theory, and could 
no longer be subsumed into jus ad bellum and jus in 
bello. Both the increased need for humanitarian inter-
vention and the use of military force in “chaotic arenas 
of insecurity” meant that independent principles of 
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post-war settlements were major requirements of 
military ethics.45 More recently, the wars of regime 
change―whether justified or not―need the guidance 
of a set of post-conflict principles that can avert the 
danger of descent into chaos. As a result, theorists of 
jus post bellum have continued the cosmopolitan proj-
ect of treating just-war theory as a form of global law 
enforcement by arguing that just wars must aim at cre-
ating just societies, and that just-war theory must be 
linked to theorizing about justice in domestic society. 
Not to do so is to downplay the “ethical implications 
of the status quo.”46 Doing so misses the opportunity 
to help contribute to a more peaceful and just world.

To see why scholars conclude that the absence of 
principles tailored specifically to jus post bellum is a 
major omission, let us consider the traditional view. 
Walzer is again paradigmatic. In the late 1970s, he fol-
lowed the traditional just-war paradigm in assuming 
that all that justice after war required was a “better 
peace” than the status quo prior to war, where better 
means “more secure than the status quo ante bellum, less 
vulnerable to territorial expansion, safer for ordinary 
men and women and for their domestic self-determi-
nations [italics in original].”47 Walzer is explicit that 
these words must be used relatively; it can be no part 
of just-war theory to try to ensure perfect safety, what-
ever that might mean, because “Just wars are limited 
wars.”48 The limits in this instance relate to the ends of 
war, and not just to its means. Walzer holds that the 
“theory of ends in war is shaped by the same rights 
that justify the fighting in the first place―most impor-
tantly, by the rights of nations, even of enemy nations, 
to continued national existence and, except in extreme 
circumstances, to the political prerogatives of nation-
ality.”49 Justice after war requires a more secure status 
quo, such that the conditions that caused the war 
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might be changed so that a new war does not follow 
quickly upon the cessation of the old. It cannot require 
the remaking of the world order and of the internal 
politics of nations such that we encourage the spread 
of liberal democracy. National self-determination, on 
this view, has its limits, but it should not be interpreted 
as requiring similar political forms all over the world. 
Extending this principle, Walzer argued that, in those 
exceptional cases of humanitarian intervention that he 
did accept, the intervention concluded with the cessa-
tion of rights-violations, and did not require democra-
tization. Interveners should be guided by a rule of “in 
and quickly out.”50

Walzer’s view is, as usual, the received one,51 but 
even when he wrote Just and Unjust Wars, the legal situ-
ation had departed from the traditional just-war view.52 
The experience of Nazism had led to the establishment 
of post-war military tribunals to deal with crimes 
against humanity and the like.53 Walzer discusses the 
Nuremberg trials, but he treats the issue as a matter of 
allocating responsibility for crimes of war, introducing 
it in cohort with an account of responsibility for Amer-
ican involvement in Vietnam, rather than as a separate 
branch of just-war theory.54 This may be because of his 
appeal to the legalist paradigm, which pictures states 
as perpetually in tension with each other and suggests 
that just-war theory should focus on restraint of states 
and not on transformation of the state system.55 Cosmo-
politan advocates of jus post bellum have rejected this 
claim, arguing that we need to rethink the belief that 
“the end of war is a better state of peace” and replace 
it with a view that sees just wars as part of a progres-
sive transformation of the state system toward one of 
global respect for human rights.56 In partial acceptance 
of this, Walzer has revised the rule that should guide 
humanitarian intervention to “in and finally out,” once 
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independent local authorities are securely in place,57 
arguing that jus post bellum reflects the need for war 
to aim at “social justice in its minimal sense: the cre-
ation of a safe and decent society.”58

Advocates of jus post bellum, then, reject the legal-
ist paradigm that guides traditional just-war theory in 
favor of a model of rehabilitation that seeks to ensure 
that aggressor regimes are reconstituted such that 
they become “progressive member[s] of the interna-
tional community.”59 The legalist paradigm, in treating 
punishment for war crimes as a matter of allocating 
responsibility for war crimes, on this view does not 
pay sufficient attention to the need for conciliation 
and security after war.60 At the least, it fails to rec-
ognize that long-term security requires societies that 
are more just. Brian Orend argues that the traditional 
model treats postwar justice as a matter of revenge, 
seeing postwar peace as involving an apology from the 
aggressor, war crimes tribunals for those responsible, 
demilitarization, the giving up of territorial gains, and 
possibly further losses.61 Orend cites the Paris Peace 
Treaties that ended World War I and the treaty that 
ended the first Gulf war as examples of this model.62 
By contrast, Orend argues, a rehabilitative model of 
jus post bellum requires something more like the peace 
treaties that ended World War II. Rehabilitation does 
not mean the eschewal of apologies, demilitarization, 
and war crimes tribunals, but it does reject sanctions 
and compensation payments, and it also espouses 
regime change. Orend concludes that justice after war 
requires a new Geneva Convention that commits the 
international community to the construction of “min-
imally just” regimes that are peaceful, that are legit-
imate in the view of both their own people and the 
international community, and that do what they can to 
satisfy human rights.63
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Jus post bellum thus breaks with the idea that just 
wars are limited in their ends by the twin principles of 
political sovereignty and territorial integrity.64 Rather, 
it bolsters the cosmopolitan conception of international 
order that seeks to ensure the spread of a particular 
model of human rights across the globe. Moreover, 
Orend’s is what Mark Evans calls a “restricted” con-
ception of jus post bellum because it limits its concerns 
to the immediate aftermath of war, whereas more 
expansionist views require further changes to the 
international order.65 Nonetheless, either conception 
of jus post bellum marks a significant break with the 
traditional theory of just war by limiting the political 
sovereignty of states and connecting military ethics to 
questions of domestic justice.66 Put differently, rather 
than trying to restrain states, jus post bellum seeks to 
break the cycle of violence, and promote a world in 
which rights are more uniformly respected.67 In other 
words, it conceives of just wars as a sort of global law 
enforcement in pursuit of a cosmopolitan, rights-pro-
tecting order. It thus furthers the project of the advo-
cates of humanitarian intervention and anticipates, as 
we shall see below, the new revisionism. While it does 
not yet reject the notion of the moral equality of sol-
diers, it does display the same universality that tradi-
tional just-war theorists bemoan as lacking attention to 
context.68 That is the hallmark of the new directions in 
just-war theory with which we are concerned.
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Vignette 2: Justice After War

Regime Change and the Promotion of Democracy: Human 
Rights and Security in Post-War Reconstruction

Traditional just-war theory stipulates that nations 
have a right to self-determination and sovereignty, and 
therefore holds that, following the cessation of war, 
the victor should seek to restore the previous status 
quo, although it accepts the necessity of taking steps 
to remove the situation that led to conflict in the first 
place. By contrast, cosmopolitan approaches see war 
as a form of global law enforcement and advocate the 
development of liberal regimes that do what they can 
to satisfy human rights. Therefore, the two approaches 
are radically at odds over questions of regime change 
and rehabilitation.

For example, the traditional approach would have 
forbidden the 2003 invasion of Iraq insofar as the 
goal was the overthrow of the Ba’athist regime and 
the replacement of Saddam Hussein with something 
resembling a liberal democracy. While the question 
of weapons of mass destruction complicates matters 
somewhat for the traditional view, most exponents of 
it advocated the continuation and enhancing of inspec-
tions and the no-fly zone. On this view, preventive war 
is illegitimate, and states must actually do something 
that violates the rights of another state before they lose 
their own rights to territorial integrity and political 
sovereignty.

By contrast, so long as they satisfy the other 
requirements of just war, wars of regime change can 
be proportional and legitimate on the cosmopolitan 
approach. Because this approach tries to break the 
cycle of violence and promote a world in which rights 
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are respected, the internal actions of states can con-
stitute a just cause for war as surely as can violations 
of the sovereignty of a third party. Moreover, regime 
change can be a legitimate goal of a war sparked by 
an external act of aggression, and some cosmopolitans 
advocated the toppling of Saddam’s regime after the 
first Gulf war of 1991.

In other words, the two approaches to just-war 
theory differ radically in their assessment of the tasks 
of post-war reconstruction. Whereas the priority of the 
traditional theory is to improve the security of the inter-
national order, cosmopolitan approaches seek to limit 
sovereignty so as to promote a more just world order. 
In practice, it may sometimes be possible to attempt to 
combine the approaches and to aim at the best of both 
possible worlds by seeking the establishment of plu-
ralistic institutions, including power-sharing agree-
ments and the separation of powers. However, one of 
the grave dangers for military forces is being perceived 
as acting as proxies of imperial powers, in particular 
when engaged in action in parts of the world with 
vastly differing norms to those of North America and 
Western Europe.69

REVISIONIST JUST-WAR THEORY

The most important theoretical development in 
recent military ethics, and that with the most radical 
implications, is the revisionist approach that holds 
that the moral distinction between jus ad bellum and 
jus in bello must be revised such that combatants are 
held responsible for fighting for an unjust cause, and 
not merely for particular acts of war. Although at first 
glance, this argument might seem to be at odds with 
the claims that the categories of just-war theory need 
to expand to incorporate jus post bellum, in analyz-
ing these arguments, it is best to understand them as 
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adopting similar theoretical approaches and conceiv-
ing of just wars as forms of law making. In assessing 
the implications of the approach, it is important to 
highlight the call for the development or strengthening 
of global institutions designed to judge the justice of 
particular wars or state arrangements. In other words, 
the central point of departure shared by the two argu-
ments is that the legalist paradigm needs revision. In 
the case of revisionist theory, this leads to the claims 
that the dualism between jus ad bellum and jus in bello 
must be collapsed, as combatants are not entitled to 
accept the state’s authority when assessing whether 
the cause for which they fight is just. In considering this 
argument, we will mostly focus on the approaches of 
David Rodin and Jeff McMahan, the two most import-
ant revisionists.

We should note at the outset that in important ways 
Walzer anticipated the new revisionism by requir-
ing more of combatants than had previous versions 
of just-war theory. Most importantly, he revised the 
“Doctrine of Double Effect” by insisting that soldiers 
accept risks to themselves in order to minimize those 
that they impose on civilians.70 Walzer argued that it 
was not sufficient for combatants to claim that, while 
they foresaw that certain military actions would lead 
to civilian casualties, they did not intend those casual-
ties. Rather, soldiers owe civilians a duty of due care. 
For example, Walzer suggests that soldiers in World 
War I who bombed dugouts owed it to potential civil-
ians trapped in the dugouts to shout a warning before 
throwing the bombs inside.71 Walzer thus opens the 
door for the suggestion that soldiers must accept risks 
for the sake of the morally innocent.

Revisionist just-war theory holds that Walzer does 
not go far enough in this regard. The starting point 
for their argument is the claim that while traditional 
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just-war theory and the laws of war, enshrined in the 
Char ter of the United Nations (UN), both suggest that 
just wars are defensive ones, the argument for self-de-
fense does not work in the same way in the case of 
war as it does in the case of interpersonal morality.72 
In criminal law, for someone to claim self-defense as a 
justification when harming another person, the person 
harmed must have done something to render them 
liable to attack or the person invoking the claim must be 
able to claim a lesser-evil justification. In other words, 
the law conceives of people as being immune from 
harm unless they do something to lose that immunity 
or there is an urgent justification akin to Walzer’s argu-
ment that states may violate principles of jus in bello in 
cases of supreme emergency.

However, just-war theorists such as Walzer take 
soldiers to become liable to attack by fighting in war, 
even if they are prosecuting a just cause. As McMa-
han notes, committing justified harm would not 
render someone liable to defensive harm in civil law. 
The argument that combatants become liable to attack 
simply by fighting is at odds with principles of per-
sonal self-defense. If “a murderer is in the process of 
killing a number of innocent people and the only way 
to stop him is to kill him, the police officer who takes 
aim . . . does not thereby make herself morally liable 
to defensive action.”73 Rodin makes a similar point, 
asking, “How does the Just War Theorist get from a 
right of national-defense held against a state to a right 
to kill held against a particular person?”74 In other 
words, in the traditional argument that grounds state 
rights in a domestic analogy with individual rights, 
the rights of individuals are transformed into state 
rights and so, in effect, states become individuals for 
the purposes of international law. This means that just-
war theory generally assumes that soldiers are liable 
to attack simply by virtue of posing a threat to other 
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human beings. However, revisionist just-war theorists 
insist that liability to harm requires moral, not merely 
causal, responsibility for a threat of harm. In other 
words, the threat in question must be illegitimate.75 
However, soldiers prosecuting a just war are not mor-
ally responsible for an illegitimate threat. As a result, 
such combatants are not liable to attack. Revisionists 
thus conclude that, although just-war literature has 
usually used the term “innocence” as a synonym for 
“not engaged in harming,” in fact, it ought to be used 
in its ordinary, moral sense as meaning “not guilty of 
illegitimate acts of harm.”76 In this view, as we shall 
see, combatants prosecuting an unjust cause are guilty 
of illegitimate acts of harm; even if they are misled by 
their government into thinking their war is just.

Put differently, the revisionist argument proceeds 
from the view that killing in defense of an unjust 
cause is, morally speaking, killing the innocent and is 
therefore tantamount to murder. That is why revision-
ists argue that the traditional distinction between jus 
ad bellum and jus in bello cannot hold, and soldiers 
must assess the justice of their army’s cause. By con-
trast, killing in prosecution of a just cause is legitimate, 
provided, that is, that such killing is both necessary 
to advance the war’s aims and proportionate to them. 
Aware that this conclusion is somewhat counterintui-
tive to most, revisionists have advanced defenses of it 
against many of the most likely objections. The follow-
ing discussion considers three of the more important 
of these.77

First, revisionists have argued against the view 
that the moral equality of soldiers can be defended by 
virtue of the duties of the office itself. This argument 
sometimes proceeds via an analogy between com-
batants and prison guards. Like combatants, guards 
are expected to carry out sentences regardless of any 
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misgivings they have about the justice of the sen-
tence. The reason for that, revisionists argue, is that 
we assume that the legal system in which the guard 
works is generally just and grant the excuse if and only 
if there is good reason to think that it is. Absolute cer-
tainty may not be required morally prior to action that 
would cause harm, but we expect those inflicting such 
harm to have a strong degree of confidence in the jus-
tice of their action. In war, however, this is impossible, 
because contemporary just-war theory stipulates that 
no war can be just on both sides and because many 
wars are unjust on both sides. The upshot is, the revi-
sionists argue, that soldiers cannot presume their war 
to be just because it is more likely to be unjust.78 Now, 
if we were to doubt the fact that domestic legal systems 
are just, this would not uproot the revisionist argument 
in and of itself, because the obvious response would 
be that in cases of injustice, prison guards also have 
strong reason to doubt whether to impose sentences. 
The revisionist argument that all combatants should 
believe that their cause is more likely to be unjust than 
just may be overstated, but at the very least the argu-
ment should call into question the claim that combat-
ants may simply defer moral decision-making to their 
government.

Second, revisionists argue that the appeal to moral 
equality makes a conceptual error by confusing the 
legal categories of “excuse” and “justification.” In 
criminal law, a justification exculpates someone com-
pletely because it suggests that an action that would 
have been wrong in most circumstances is not wrong 
in the conditions in which it was committed. By con-
trast, an excuse provides partial diminution of respon-
sibility, but some wrongdoing remains.79 Revisionists 
claim that the sorts of arguments that Walzer adduces 
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to support the position that soldiers do not commit a 
crime if they fight for an unjust cause are presented as 
though they justified such action, when the consider-
ations that he presents are, at best, excuses. In partic-
ular, Walzer’s argument that soldiers are moral equals 
because they are coerced by their states into fighting 
is, they argue, in effect a claim of duress, which is an 
excusing condition, not a justification.80 Combatants 
coerced by their government are in a position analo-
gous to someone coerced by a criminal into harming a 
third party. While we might hold that the third party 
bore most of the responsibility for the harm, generally 
speaking, we would not regard such duress as justi-
fying but merely excusing the coerced party’s actions. 
Duress does, on this view, excuse not only conscripted 
soldiers, who are formally coerced, but also those who 
enlist in order to escape poverty or because dictatorial 
governments threaten their families. We should per-
haps add that it also applies to those who wish to serve 
their country, if they have good reason to believe that 
their country generally acts in a just manner and serves 
as a force for good in the world. However, duress 
should be considered only a partial excuse, because 
the possibility of either evading the order or accepting 
punishment exists and, given the harm that fighting 
in an unjust war causes, ought to be seriously contem-
plated by coerced combatants.81

Third, and most important, revisionists deny the 
claim that combatants may legitimately defer to their 
government’s view for epistemic reasons. In the tra-
ditional view, it is impossible for soldiers to discern 
whether a war is just because of lack of information. 
We saw earlier that Walzer, in defending the moral 
equality of soldiers, argued that combatants are most 
likely to trust official propaganda and so believe that 
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their war effort is just.82 Traditional just-war theorists 
tend to believe that the ignorance of soldiers about 
the justice of their side’s cause is, in a sense, invinci-
ble. That is to say, given a government’s influence over 
the information presented to the public and to the mil-
itary, it may not be possible for soldiers to uncover 
the truth. Acknowledging this, McMahan claims that 
military organizations also deliberately tend to limit 
the ability of combatants to reflect on the content of 
their orders and to offer scarcely any education on the 
morality of war.83 Moreover, that which they do pro-
vide misleads combatants into believing that, even if 
their cause is unjust, it is permissible for them to par-
ticipate in it.84 It is important not to accept McMahan’s 
claims uncritically; many military forces around the 
world, including the U.S. military, do devote great 
attention to just-war theory. However, they tend to 
teach the doctrine of the moral equality of soldiers and 
to underemphasize critical reflection on jus ad bellum 
and in particular on the requirement of just cause. In 
particular, traditional just-war theory, which remains 
the dominant focus of the military, concludes that, if 
wrong is indeed done when soldiers fight in an unjust 
war, the responsibility lies with the government, and 
perhaps with military leaders, and not with ordinary 
combatants. That is because combatants believe their 
cause is just and could not believe otherwise, given 
both the paucity of information and the social and cul-
tural pressures to accept government authority. More-
over, even if combatants do doubt the justice of their 
country’s war, they are not given an opportunity to act 
on that doubt.

Revisionist just-war theory denies that these 
considerations amount to a legitimate justification 
for combatants to accept the call to fight, given the 
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considerations adduced earlier about the likelihood of 
a war being unjust. McMahan devotes the most atten-
tion to this argument, and concludes that a particular 
soldier’s decision whether to fight may make little 
difference from the point of view of consequences.85 
Someone else would fight in her place if she refused 
to fight. There are two sorts of moral risks increased if 
she fights and that should therefore persuade her not 
to do so.86 The first is that, morally speaking, there is 
an important difference between actively doing some-
thing and allowing it to happen. It is, McMahan holds, 
“more seriously wrong to kill innocent people . . . than 
it is to allow innocent people to be killed.” So a sol-
dier who, not knowing whether his side’s war is just or 
not, accepts the order to fight and goes on to kill inno-
cent people does a greater wrong than does the one 
who refuses the order to fight and so allows innocents 
to die.87 Second, the confluence of the facts that most 
wars are actually unjust and that most combatants 
believe their wars to be just should, McMahan argues, 
encourage considerable skepticism about the justice of 
a particular war and encourage us to err on the side of 
caution because of “the natural bias in favor of believ-
ing that one is right.”88 In other words, because we 
tend to be inclined to believe that the wars our country 
fights are just and yet know that most wars are unjust, 
in cases of uncertainty, “the presumption should be 
that the morally safer course is not to fight.”89 How-
ever, as discussed later, it should also be noted that 
the abstraction of the foregoing argument ignores the 
fact that states may have differential histories of jus-
tice in war. As McMahan notes, it would be less risky 
for a soldier from Norway to accept her government’s 
verdict than for one from the United States to do so, 
because Norway does not have the same history of 
fighting unjust wars as that of the United States.90
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The upshot of these arguments is that, according 
to the revisionists, soldiers are not moral equals and 
cannot defer to their government’s authority when 
deciding whether a particular war is legitimate. As sol-
diers who are fighting in defense of a just cause have 
done nothing to render themselves liable to attack, 
to kill them would be morally equivalent to an act of 
murder. Rodin asks rhetorically, “how can soldiers 
whose very war is unjust be engaged in an activity for 
which they are free of fault?”91 His answer, which is 
reminiscent of the arguments advanced by the advo-
cates of jus post bellum discussed in the previous sec-
tion, is that there is a tension at the heart of just-war 
theory between jus ad bellum, which aims to restrain 
states from fighting wars, and jus in bello, which aims 
to make war a rule-governed activity.92 On this view, 
leaving jus ad bellum as the responsibility of political 
leaders allows too great a degree of statism into our 
thinking about military ethics, and a more thorough-
going individualism would require us to treat soldiers 
as moral agents and not merely as victims of govern-
ment coercion.93

When assessing the revisionist approach, we shall 
consider whether the impossibility of applying such an 
individualism universally ought to give us pause, as 
well as consider the radical implications of this argu-
ment for the practice of modern warfare in posing a 
stark challenge to the disciplinary techniques of mil-
itary training. However, it is worth first considering 
one of the theoretical complexities, namely that the 
revisionist argument may also undermine the central 
principle of jus in bello, non-combatant immunity. 
McMahan notes early on in Killing in War that it is a 
mistake to equate “discrimination” and “non-com-
batant immunity,” because the distinction between 
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legitimate and illegitimate targets may not map on 
neatly to that between combatants and non-combat-
ants.94 This is because, on his version of the liability 
model, moral responsibility for an illegitimate threat 
or harm may render someone liable to attack.95 Given 
that some civilians bear such responsibility for illegit-
imate threats, some civilians may be liable to attack, 
provided this would avert the harm.

To show that situations do arise in which civilians 
bear moral responsibility for an illegitimate threat, 
McMahan considers the case of the American invasion 
of Guatemala in 1954. Accepting McMahan’s descrip-
tion of the situation for the sake of argument, this 
involved the forcible overthrow of a democratically 
elected government and its replacement by a series of 
military juntas.96 One major cause of the invasion was 
the pressure that the senior executives of the United 
Fruit Company, who objected to Guatemalan President 
Jacobo Arbenz Guzman’s nationalization of United 
Fruit Company property, exerted on the Dwight Eisen-
hower government. McMahan invites us to consider 
whether it would have been legitimate for the Guate-
malan Army to prevent the coup by assassinating the 
executives of the United Fruit Company if doing so 
would have had a realistic chance of success. He sug-
gests that it would have because the executives had 
rendered themselves liable to attack “by their role in 
instigating an unjust war.”97 McMahan adds that such 
an action might even have been preferable to waging 
a regular war―even if they were somehow successful 
against the might of the U.S. Army―because the Gua-
temalan soldiers who would have been killed in such 
a war had not committed a moral wrong. McMahan 
concludes that the principle of non-combatant immu-
nity must give way to a principle of discrimination 
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based on moral responsibility for harm rather than the 
posing of harm.

However, it would be a mistake to think that revi-
sionist just-war theory simply does away with the 
principle of non-combatant immunity. McMahan 
immediately qualifies his claim about the United Fruit 
Company by noting how rare it is for civilians to be 
able to influence government policy to such an extent 
and adding that it is “fanciful and contrived” to imag-
ine that killing the executives might have averted the 
threat to the Guatemalan Government.98 Moreover, he 
adds that the moral immunity of civilians, for the most 
part, can be arrived at by considering the combined 
force of different factors, such as lack of responsibil-
ity, ineffectiveness, and the commingling of innocent 
and responsible civilians.99 In addition, he insists that 
his arguments do not offer support for terrorist attacks 
that pay lip service to ideas of moral responsibility. 
Most importantly, he insists that “pragmatic consider-
ations argue decisively for an absolute, exceptionless 
legal prohibition of intentional military attacks against 
civilians,” and suggests that this is a place where the 
morality of war must separate from the laws of war.100 
However, bearing in mind that McMahan’s analysis 
suggests that responsible civilians are more liable to 
attack than are just combatants, we might consider 
whether his arguments open the door to attacks on 
civilians in counterinsurgent operations in which civil-
ians are often active participants.

Perhaps for this reason, other revisionists reject 
McMahan’s argument about non-combatant immu-
nity altogether. Notably, Rodin argues for what he 
calls “restrictive asymmetry”; that is, for the position 
that, while unjust combatants should have fewer priv-
ileges in war than granted by the war convention, just 
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warriors should have the same duties as hitherto and 
should be expected to comply with the extant princi-
ples of jus in bello.101 As noted earlier, this is the type 
of asymmetry that Walzer fails to consider in Just and 
Unjust Wars. His discussion of the sliding scale rejects 
the view that those fighting for a just cause should 
have more privileges than unjust warriors should so 
that they are entitled to violate principles of jus in 
bello. However, this is the possibility that Rodin calls 
“permissive asymmetry.” By contrast, Rodin’s variant 
of the sliding scale would not allow just warriors to 
violate jus in bello but would deny unjust ones any 
war rights at all.

In short, Rodin argues that, while unjust warriors 
should be held accountable for fighting for an unjust 
cause, this does not mean that just warriors may target 
civilians, even if those civilians are morally responsible 
for an illegitimate threat. Rather, he holds, the liability 
model, if properly used, restricts war rights of soldiers 
to those fighting for a just cause and refuses to grant 
anyone else the right to harm anyone in war. The thesis 
underlying Rodin’s work is that human rights apply 
everywhere and do not cease to exist on the edge of 
the battlefield. In practice, McMahan concurs with this 
position in almost all circumstances. The hard core of 
the revisionist principle is, then, that the distinction 
between jus ad bellum and jus in bello does not hold. 
Soldiers are not morally equal, because those defend-
ing a just cause harm only those who are liable to harm, 
while those fighting for an unjust cause harm the mor-
ally innocent and thus commit serious injustice. The 
principles of jus in bello may be what traditional just-
war theory has taken them to be, but in this approach, 
they depend on the prior satisfaction of jus ad bellum, 
and in particular of the requirement of just cause. As 
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this approach denies states the sovereign right to wage 
war for reasons of their own and seeks to reconstitute 
the international order such that recourse to war is lim-
ited, we understand it best if we build on the earlier 
cosmopolitan approaches and seek to replace war with 
international police work.102

Vignette 3: Revisionist Just-War Theory

Non-Combatant Immunity: The Case of the United Fruit 
Company Executives and the Coup in Guatemala (Or the 
Forcible Overthrow of a Democratic Regime for Reasons of 
Realpolitik)

As mentioned previously, the most radical impli-
cation of the revisionist approach to just-war theory is 
that, in some versions of it, it may undercut the jus in 
bello principle of non-combatant immunity. Given that 
this is probably the most widely accepted principle of 
just-war theory in the public imagination, it is worth 
considering further. 

According to the revisionist argument, the moral 
basis for liability to attack in war is being morally 
responsible for an unjustified threat of harm. Absent 
such a threat, people are immune to such harm. How-
ever, it is clearly the case that there can be circum-
stances in which people whom we would ordinarily 
consider civilians are morally responsible for an unjus-
tified threat. Consider, for example, the American 
invasion of Guatemala in 1954, discussed in the text. If 
the description offered there does not satisfy, consider 
a hypothetical version of it tailored to fit the descrip-
tion: because of pressure exerted by a major interna-
tional corporation that wishes to gain access to foreign 
markets, a powerful democratic country is considering 



32

going to war with a far less powerful but democratic 
country in its sphere of influence. Although the pow-
erful state is committed to democratic governing, 
both at home and abroad, it has pledged to maintain 
its sphere of influence to resist the encroachment of a 
hostile foreign power pledged to overthrow the polit-
ical system of the powerful democracy. Unfortunately 
for the less-powerful country, it is in this sphere of 
influence and its democratically-elected government 
bears a resemblance—but only a passing one—to that 
of the hostile foreign power. It is, in fact, a legitimate 
government that is not under the influence of the for-
eign power, but the international corporation is able to 
exploit the fear of that foreign power in the minds of 
the leaders of the powerful democracy, and there is a 
real risk of invasion.

What should the small democracy do? According to 
traditional just-war theory, its only legitimate recourse 
is a war of national defense. However, given that it is 
hopelessly outmatched militarily, even that would be 
ruled out by the jus ad bellum requirement that wars 
have a reasonable hope of success. While it could 
appeal to international assistance, this is unlikely to 
be forthcoming because of the might of the neighbor-
ing power and the lack of strategic significance of our 
benighted small democracy. It would seem as though 
surrender and negotiation is its only option.

In this instance, however, some versions of revi-
sionist just-war theory present it with another option. 
It could attempt to assassinate the chief executives of 
the international corporation. This strategy might work 
because the intelligence agencies of the small democ-
racy are sufficient to carry out the task effectively and 
because, with the chief executives out of the way, the 
powerful democracy might stay its hand and not carry 
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out the invasion. The targeted assassinations would 
therefore fulfill the requirement of reasonable hope 
of success. Furthermore, they would be morally pref-
erable to war because the chief executives have acted 
in ways that render them liable to attack, whereas the 
soldiers of the small democracy who would be killed 
in the defensive war have not acted so.

What should militaries do in such circumstances? 
The moral stigma on attacking non-combatants is high, 
and rightfully so. Indeed, some revisionists insist that 
non-combatants may indeed never be attacked, and 
even McMahan, who dissents from this view, believes 
that all such attacks should be legally, if not mor-
ally, prohibited. However, insofar as non-combatant 
immunity rests on the moral status of those rendered 
invulnerable, it is worth reconsidering the question 
of whether we should indeed regard all non-combat-
ants, in all times and places, as innocent in the relevant 
respects.

ASSESSMENT

To some, revisionist just-war theory will look, 
as McMahan admits, “plainly crazy,”103 like “moral 
theory gone mad, the recommendations of [theorists] 
without the slightest sense of realism.”104 However, as 
advocates of the traditional approach now recognize, 
the majority of philosophers today accept its critique 
of the moral equality of soldiers.105 The following text 
provides an account of the importance of the revision-
ist approach to the theory and practice of contempo-
rary warfare, and will try to explain this curious fact. 
The importance of the revisionist argument lies in the 
confluence of three factors. Taken together, they sug-
gest, as argued in the next section, the need for signifi-
cant changes to military practice, even though some of 
the changes should be reactions against revisionism.
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The first feature of the revisionist argument that 
makes it worthy of our attention is that it is best under-
stood as part of a broader cosmopolitan approach to 
just-war theory that seeks to strengthen international 
institutions to reduce the incidence of war and ensure 
greater protection of human rights before, during, 
and after war. This is the direction in which just-war 
theory has been moving steadily for several decades, 
and it offers the possibility of transforming the world 
order, while ensuring greater compliance with emerg-
ing international norms related to the legitimate use 
of force and the responsibility to protect. While ear-
lier forms of the cosmopolitan argument had tended 
to focus their attention on limiting the political sover-
eignty of nation-states that traditional just-war theory 
upholds, revisionism attempts to extend the concern 
with raising the moral requirements of war to individ-
ual combatants. As noted, this was a feature of Wal-
zer’s secularized version of traditional just-war theory, 
which requires soldiers to take risks in order to protect 
non-combatants, regardless of their nationality. Even if 
we are skeptical about the possibilities of global trans-
formation or adopt a more positive attitude toward the 
state than do cosmopolitans, the attempt to use just-
war theory to reduce the incidence of violence and 
encourage greater moral thought on the part of indi-
vidual combatants is important. It should prompt mil-
itaries to incorporate a greater focus on jus ad bellum 
in their education on just-war theory.

Second, cosmopolitan approaches are a natural 
product of deploying the techniques of analytic philos-
ophy to the question of just-war theory. As evidence 
of this, it is worth noting that Robert Nozick had sug-
gested that combatants must judge the justice of their 
army’s cause as early as the 1970s, before Walzer wrote 
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Just and Unjust Wars. Nozick claimed that, “It is a sol-
dier’s responsibility to determine if his side’s cause is 
just; if he finds the issue tangled, unclear, or confusing, 
he may not shift the responsibility to his leaders.”106 
Likewise, Orend has argued that at least some com-
batants ought to refuse to participate in war because 
they know or should know that it is unjust, and that 
if they do not do so, they are “like minor accomplices 
to a major crime.”107 What is new about the revisionist 
approach is its emphasis on the argument that combat-
ants must make individual decisions about the justice 
of the cause for which they are called to fight, not the 
argument itself.

What makes the argument a likely outcome of 
deploying the methods of analytic philosophy to the 
ethics of war is the abstraction and universalism of 
those methods, which encourage theorists to adopt a 
relatively a-contextual attitude toward moral ques-
tions and to treat military ethics as continuous with all 
other aspects of personal morality. Nozick’s account of 
the methods he uses is particularly instructive. There 
are, he says, “elaborate arguments, claims rebutted 
by unlikely counterexamples, surprising theses, puz-
zles, abstract structural conditions, challenges to find 
another theory which fits a specified range of cases, 
startling conclusions,” and so on.108 McMahan and 
Rodin tend to be somewhat more interested in the 
context of war than that, but the liability model that is 
at the heart of their approach also assumes that there 
is nothing particular about war that might make the 
principles appropriate to it discontinuous with those 
of interpersonal relations.

By contrast, Walzer’s argument for the moral equal-
ity of soldiers rests on one of the characteristic crutches 
of his theory: that war cannot be understood by analogy 
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with activities in civil society and, in particular, that 
we cannot ground military ethics in a comparison with 
the principles of individual self-defense.109 A bank 
robber who kills a bank guard has no right to claim 
that she acted in self-defense because she was respon-
sible for robbing the bank in the first place. By contrast, 
soldiers are not responsible for the wars in which they 
fight and so should not be treated as invoking a claim 
of self-defense in a conflict that they started. That is 
why they are not, in Walzer’s account, criminals when 
they kill enemy soldiers.110 The absence of responsi-
bility for the conflict makes the situation of soldiers 
different from that of bank robbers. More generally, 
war is distinctive, Walzer argues, for three reasons. 
First, it is an intensely coercive experience, and is so in 
“ways that are probably not equaled anywhere else.”111 
Second, it is “an intensely collective and collectivizing 
experience” which attempts to treat individual actions, 
that are fraught with difficulty, separately.112 Finally, 
it is “a world of radical and pervasive uncertainty,”113 
such that assessments of moral risk are almost impos-
sible. Requiring them would make almost any action 
whatsoever impossible. As a result, Walzer concludes, 
“wars and battles are not ‘cases’ to which the law and 
morality of everyday life can be applied,” but activities 
that represent a radical break from the social round 
and so must be treated on their own merits.114

In short, both the new revisionism, and the cosmo-
politan just-war theory of which it is a part, are import-
ant not only because of the issues they raise but also 
because of the question of approach that they ought 
to prompt. If we want to challenge the idea that sol-
diers must judge the justice of their side’s cause, we 
will have to insist that military ethics are a form of role 
morality and reject the idea that we can develop useful 
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principles of just war by virtue of an analogy with 
non-military activity. Rather, just-war theorists would 
have to focus on the history and practice of warfare.115 
They would also need to pay careful attention to the 
implications of their arguments for democratic theory 
and practice, and in particular, to be at pains not to 
undermine the principle that military forces must be 
subordinated to civilian oversight so that the Armed 
Forces are the servant of the public, not its master. 
However, this argument for the particularism of just-
war theory might be more radical than Walzer himself 
recognizes, for his justification of the rights of states 
is grounded in what he labels the “domestic analogy” 
with individual rights,116 and so might not survive 
the move to treating just-war theory as a specific role 
morality.

The third reason why the revisionist argument is 
important, is moral. Its insistence that, regardless of 
the circumstances of war, taking a life remains one 
of the, if not the, gravest things we can do to another 
person and is a major contribution to the theory. It is 
the moral intuition underlying and guiding McMah-
an’s work in particular, and it explains the power of 
any theorist’s attempt to restrain and limit recourse 
to war.117 Thus, one of the great benefits of revisionist 
just-war theory is that it pushes us to do more to try 
to hold armies accountable for taking lives by insist-
ing that the defense of following superior orders does 
not justify the waging of aggressive war and only par-
tially excuses it. If we insist on recourse for armies as 
institutions to incorporate the possibility of selective 
conscientious objection to particular wars, we may 
prevent unnecessary destruction. This is particularly 
so because the experience of many just-war theorists 
in recent decades has been that officers of the Armed 
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Forces tend to be less bellicose and more concerned 
for the ethics of their conduct than are their civilian 
leaders.118

In other words, the revisionists are right to argue 
that the doctrine of the moral equality of soldiers 
needs rethinking, because it enables soldiers to side-
step the moral question of whether the taking of life 
is justified. Granting combatants carte blanche to fight 
without considering why they fight makes the deci-
sion too unreflective, and holding soldiers morally 
accountable for their actions in war does not make up 
for this. However, this does not necessarily mean that 
combatants should have to make individual decisions 
about whether to take up arms. A preferable conclu-
sion might be that military forces should allow com-
batants to object conscientiously, or at least to rethink 
their policy on dishonorable discharge, without brand-
ing combatants who obey the democratic order to fight 
as murderers.

Vignette 4: Assessment

Selective Conscientious Objection

When should a soldier be permitted to refuse to 
fight in a particular war? Can militaries accept contin-
ued service from those who do so? These are questions 
on which both types of just-war theory offer differ-
ent answers and where military practice diverges yet 
again.

Imagine the following scenario: a mid-ranking 
officer has a distinguished record of service, having 
been on tours of duty in multiple combat zones over 
the course of more than a decade, and having fought 
bravely throughout. She has only ever questioned one 
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order, and that one turned out to be an illegal order 
that would have violated the principles of jus in bello 
by firing on civilians. Our officer, then, has repeatedly 
demonstrated her loyalty to both her country and its 
Armed Forces and the laws of war enshrined in the 
Geneva Conventions.

Now, however, the country is about to embark on 
war with a state that may be harboring terrorists but 
that claims to be doing all it can to root out the cells 
itself. If the war goes ahead, many civilians will die. 
The officer refuses to serve, saying that she is com-
mitted to the views that the only legitimate military 
action is clearly defensive, and that the counterterror-
ism operation can proceed just as effectively by means 
of intelligence work involving force short of war but 
not a full-scale war. She insists that she will disobey 
all orders relating to the war and is willing to face 
court-martial and dishonorable discharge, although 
she reiterates her patriotism and willingness to abide 
by any orders that she takes to be legal.

What should be done? On the one hand, if the offi-
cer is allowed to continue to serve, this may encourage 
future acts of disobedience that would render mili-
tary discipline impossible. On the other, her previous 
refusal to obey a jus in bello order did not have this 
effect. Revisionist just-war theory encourages Armed 
Forces to search for means of incorporating selec-
tive conscientious objection or at least to rethink the 
policy on dishonorable discharge. In combination with 
its argument for further development of cosmopoli-
tan institutions, perhaps such accommodation can be 
found, but in the meantime, this remains a pressing 
issue for contemporary military practice.
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IMPLICATIONS

If we adopt an ambivalent attitude toward revision-
ist just-war theory, we will nonetheless have to recog-
nize that the implications for both the theory and the 
practice of contemporary warfare are radical almost to 
the point of being revolutionary. Given the underlying 
conceptualization of just wars as forms of international 
law enforcement, a view that is premised on rejection 
of the political sovereignty of nation-states, the first 
major implication is for extending the remit of global 
institutions such as the International Criminal Court, 
such that they can make rulings on jus ad bellum war 
crimes. In other words, international consideration of 
the decision by states to resort to war may be a useful 
implication of the claim that states do not have the 
sovereign prerogative to resort to war for reasons of 
state. Second, given the challenge to military discipline 
that the revisionist approach suggests, there is a need 
to incorporate revisionist just-war theory within mil-
itary ethics education, and more focus is needed on 
just cause as it relates to particular wars. Related to 
this, this author calls for a rethinking of the policy on 
conscientious objection or at least of dishonorable dis-
charge. Finally, there is a need within just-war theory 
for greater debate about methods, so as to consider the 
nature of combatant duties as a form of role morality 
and to recognize the continuity of just-war theory not 
only with social justice, as cosmopolitans advocate, but 
also with collective decision-making problems and, 
thus, with democratic theory.

The Need to Strengthen Global Legal Institutions

Cosmopolitan approaches to just-war theory tend 
to conceptualize just wars as forms of global law 
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enforcement and thus to dream of a world in which 
combatants operate more like police officers than 
soldiers. It will come as no surprise that revisionist 
just-war theorists have also called for strengthening 
global institutions to reduce the political sovereignty 
of nation-states. They come to this argument because 
they tend to shy away from suggesting that ordinary 
combatants should receive legal punishment for partic-
ipating in unjust wars, in part because of the logistical 
and motivational difficulties that trying large numbers 
of soldiers would cause, but also because of the miti-
gating excuses that apply to most of them. Of particu-
lar importance as an excuse is the epistemic problem 
discussed above: namely, that because of government 
propaganda, misinformation, and classification of rele-
vant material, it is often impossible for soldiers to know 
the relevant details of the circumstances surround-
ing the military buildup to war. Revisionists such as 
McMahan argue that, in cases of uncertainty, it is less 
risky to fight than not to fight, but they recognize that 
the epistemic problem means that there are moral risks 
regardless of which choice a combatant makes. As a 
result, revisionist just-war theory often incorporates a 
divergence between the morality and the law of war.119

In an attempt to mitigate this problem, McMa-
han has recently called for the establishment of an ad 
bellum branch of the International Criminal Court. 
This court could “codify our understanding of jus ad 
bellum in a body of deontic principles stating prohibi-
tions, permissions, and perhaps requirements concern-
ing the resort to war” and rule on whether particular 
wars cohere with those principles.120 Similarly, Rodin 
suggests that, while we should not view just wars as 
a form of punishment or law enforcement undertaken 
by particular states, a model of legitimate international 
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law enforcement is possible. It would require “a body 
which was genuinely impartial and which had a rec-
ognized authority to resolve disputes and enforce the 
law,” which would undertake military action to pre-
vent aggression and punish those responsible for it.121 
Rodin thus takes the argument for international insti-
tutions a step further than McMahan, suggesting the 
possibility of a world state and rejecting the traditional 
philosophical arguments advanced by cosmopolitans 
such as Kant against such a state.122

A world state might seem to be the ultimate impli-
cation of cosmopolitan just-war approaches, but it is, 
obviously, not a possibility in the near future, so it will 
not be considered further. What, however, of McMa-
han’s suggestion of an international court to rule on 
the justice of resort to war? In its favor, McMahan 
holds that such a court might extricate soldiers from 
their predicament, as well as help to bolster the jus ad 
bellum requirement of “legitimate authority.”123 While 
as fallible as any other human institution, such a court 
would produce judgments with “a stronger claim to 
epistemic reliability than the pronouncements of war-
ring states, which are inevitably lacking in impartiality 
and disinterestedness.”124 There are, of course, political 
problems in getting countries to sign onto such a court, 
as well as questions about the setup of the court. If the 
court were constituted in such a way that it did little 
more than serve the interests of powerful states look-
ing for a warrant to act overseas for reasons of state, in 
fact, it might cloud the epistemic issue further by lend-
ing an aura of impartiality to what were in reality the 
interests of a strong aggressor state, at the expense of 
its weaker victims. However, at the level of principle, 
there would be potential advantages to such a court. 
Epistemically speaking, as Walzer acknowledges, 
such a court would make soldiers more like the bank 
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robbers that McMahan’s analysis compares them to, 
because they would now know that there was a judg-
ment ruling that their activity was wrong.125 While it is 
unlikely that such rulings could deter warring states, 
McMahan plausibly argues that some combatants 
might be more reluctant to fight in light of a judgment 
that the war their army was about to wage was unjust 
and that civilians might stop supporting the war or 
even start to oppose it.126 Furthermore, especially if 
military forces allow selective conscientious objection 
in cases where the court has ruled the war unjust, it 
might well be that civilian leaders would be less likely 
to resort to war in such cases because of the danger of 
widespread disobedience. Thus, the court might mit-
igate the need for combatants to object to their coun-
try’s cause. In effect, a court ruling that a war is just 
would strengthen military discipline.

On the other hand, short of a general transforma-
tion of international politics such that a world state 
emerges, such a court could never be anything more 
than advisory. The obvious reasons for this have to 
do with political feasibility. States are highly unlikely 
to sign over their war-making powers to an interna-
tional court and equally unlikely to sign on to a court 
that could order the prosecution of combatants from 
the state’s military forces. However, the more funda-
mental reasons are principled ones. States should not 
sign on to such a court and combatants should not sign 
over their deliberative autonomy to it. In other words, 
an international court would need to sit alongside the 
self-determination of (at least) democratic states, while 
it could only ameliorate and not resolve the epistemic 
problems of judging the case for going to war.127 The 
following paragraphs will discuss a little about each of 
these two things in turn.
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First, the court might downplay the moral desir-
ability of the current regime of self-help, which 
rests on the value of political participation in moral 
decision-making.128 Yitzhak Benbaji has made this 
argument in terms of accountability, arguing that 
McMahan’s court would need to be accountable not 
merely to those immediately affected by its rulings, 
but also to outsiders.129 The reason is, as Benbaji points 
out, the moral task when considering the design of the 
international system is not how to prevent all wars but 
how to balance the costs and benefits of different insti-
tutional designs. In this case, that means balancing the 
costs of war against the benefits of self-determination, 
and so even the desirability of limiting participation in 
unjust wars does not in and of itself justify the court. 
As he puts it, “if our interest in fair political partici-
pation” is great and if “the risk of an aggressive war, 
which would be prevented under a different regime” 
is much smaller, the self-help system may be prefera-
ble to the court “despite the fact that it permits obedi-
ent armies, and thus puts innocents under the risk of 
being legally killed by unjust combatants.”130 In other 
words, the good that an international court might do 
in restricting states’ abilities to fight unjust wars needs 
to be balanced against the benefits of political regimes 
fitted to a scale in which people can participate or, at 
least, with which they can identify. While the urging 
by lawyers and philosophers of non-participation may 
be beneficial in that it would increase the public con-
sideration of the morality of war, if the rulings were 
binding, we would deny institutional space for public 
disagreement with the court’s opinion. Unless the 
court has a merely advisory role, then it may create a 
democratic deficit. As Walzer points out, McMahan’s 
court would, in practice, merely appeal to individual 
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consciences, and many of us may feel that, even while 
we demonstrate against our country’s war while at 
home, we should also participate in it for reasons of 
solidarity.131 As the avoidance of war is not the only 
moral good, institutional design dedicated to reducing 
the incidence of war needs to proceed with an eye to 
fostering other important goods, such as that of demo-
cratic participation.

Second, the court cannot solve the epistemic prob-
lem because it cannot be sure to collect all the informa-
tion relevant to the casus belli and, more importantly, 
because lack of information is only one reason for dis-
agreement about whether a war is just. In fact, even 
where there is full information, disagreement about 
justice is endemic to moral argument, both about war 
and about every other normative issue. Even if the 
court is more reliable than the sovereign states over 
whom it would sit in judgment, it cannot be perfectly 
reliable, and individual combatants are going to con-
tinue to disagree with it. If combatants may not defer 
to the authority of others in cases of disagreement as 
revisionists argue, then they cannot simply defer to the 
authority of an international court, for the court may 
turn out to have been mistaken, according to some 
subsequent ruling. On the revisionists’ own terms, 
then, the court cannot do what McMahan intends it 
to do, because nobody can make a moral decision that 
removes all risk from those other people who would 
defer to it.

However, many people understand moral reason-
ing in dialogic terms, as something that we do together, 
sometimes as a democratic unit, but often in smaller 
groups. On this view, the way out of the problem posed 
by moral and epistemic uncertainty about the justice of 
resort to war is not to individualize the decision but to 
democratize the decision-making process by allowing 
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more widespread participation in the discussion. That 
is why critiques of revisionist just-war theory tend to 
appeal to the importance of political participation.132 In 
this view, the argument that soldiers are not required 
to assess for themselves the justice of their army’s war 
does not appeal to “epistemic” limitations or to igno-
rance. Rather, it holds that democratic decisions are 
morally preferable because they are produced by public 
debate and contestation. This does not mean that such 
decisions are always right or must always be obeyed, 
but it does enjoin an attitude of humility toward our 
private judgments. Soldiers can never be sure that they 
are right and the polity wrong when judging the jus-
tice of particular wars. Indeed, McMahan accepts that 
the distinction between just and unjust combatants is 
more or less always a simple one of moral luck.133 In 
such a situation, courts do not help combatants, who 
need the security provided by the presence of a collec-
tive decision-making process to ameliorate the moral 
precariousness of their situation. The court may be 
useful in terms of participation in providing specialist 
input into the ethical dilemma, but it would need to sit 
alongside other venues for discussion of the justice of 
war, which is why it is so important for Armed Forces 
to incorporate discussion of just cause as an ongoing 
part of war preparation and planning.

Vignette 5: Strengthening Global Legal Institutions

The Judgment of the International Criminal Court

As discussed in the main text, some revisionist just-
war theorists have called for the establishment of an 
ad bellum branch of the International Criminal Court  
to adjudicate on the justice of resort to war. While the 
establishment of such a court might help shed light on 
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some of the murkier aspects of international politics, 
it might also create thorny new dilemmas for Armed 
Forces around the world.

For example, imagine that a coalition of countries 
intends to go to war in defense of a third party that has 
had its sovereignty violated. However, the territory 
in question is hotly disputed, with both sides having 
claimed it as their own for more than a century. In this 
situation, it is extremely hard to tell which side has a 
just cause; meanwhile, war is underway and people 
are dying. For reasons of national security, the coali-
tion is unable to present all of the relevant information 
at the ad bellum branch of the court, and the judgment 
goes against it: its war of defense is ruled to be illegal.

What should it do now? Following the ruling, some 
soldiers are refusing to participate in the war, declar-
ing it an unjust war of aggrandizement and accepting 
discharge. However, while this would make fighting 
the war more difficult, it would not be impossible. The 
coalition remains convinced that the resort to war is 
justified, but it also believes that the increasing insti-
tutionalization of just-war practices is both legiti-
mate and necessary if we are to reduce the incidence 
of war and promote respect for human rights around 
the world. Waging war in spite of the court’s ruling 
would jeopardize this latter aim. While a traditional 
just-war theorist might not consider such a prospect 
particularly serious, because it conceives of war as an 
inevitable feature of an international system consisting 
of states with twin rights to sovereignty and territorial 
integrity, to the cosmopolitan, this is a major concern.

It is unlikely that there is any rule that could be 
developed that would resolve this dilemma entirely. 
The judgment of any international court would have 
to be advisory, and there might be situations in which 
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states would legitimately ignore its rulings. However, 
a ruling that a war was illegitimate would be a factor 
in determining whether a war is just or not, even for 
a state that is convinced the ruling is wrong. This is 
because the ruling adds weight to the case against war 
by virtue of the fact that upholding the war would have 
advantageous long-term consequences by strengthen-
ing the court. When considering whether the war is 
proportionate or not, the coalition would now have to 
consider not only the loss of life that war would bring 
but also the damage to the international court’s ability 
to promote respect for human rights and the laws of 
war around the world.

The Need for Greater Focus on Jus Ad Bellum 
within Military Education on Just-War Theory and 
to Rethink the Policy on Dishonorable Discharge

Revisionist just-war theory raises the moral stakes 
for combatants by declaring them guilty of a moral 
wrong if they fight in an unjust war. The clear impli-
cation is that they must be allowed to refuse to fight 
in a war that they deem unjust. McMahan notes this 
clearly, arguing that, while there may be prima facie 
duties to defer to the authority of the government 
and to sustain just institutions, these duties are out-
weighed by the more basic moral duty of avoiding kill-
ing innocent human beings.134 While revisionists often 
shy away from arguing that soldiers should be pun-
ished for fighting in an unjust war, they nonetheless 
hold that the appropriate moral response to an order 
to fight in war is to consider for oneself whether that 
war is just. Given that the moral intuition underlying 
revisionism―that taking a life is a matter of the grav-
est concern―insistence on deliberation about a war’s 



49

ends seems sound, even if we shy away from concur-
ring with revisionists that the actual decision-making 
must be individual. However, many combatants are 
not equipped to think about, or participate in, a dis-
cussion of the ethics of war. Moreover, bearing in mind 
that militaries around the world believe themselves to 
rely on a rigid, hierarchical chain of command in order 
to function effectively, the barriers to incorporation of 
discussion of the revisionist perspective are high.

Nonetheless, the effort is worth making. The pos-
itive benefit of focus on jus ad bellum within institu-
tional fora such as education programs is that it would 
help to reduce the isolation of soldiers who doubt the 
justice of their country’s cause. Moreover, it may be 
that an army that drags its soldiers to war unwillingly 
is, in fact, a less cohesive unit than one confident in the 
commitment of its soldiers. In so far as that commit-
ment depends on the soldiers recognizing the justice 
of what they are fighting for, institutional focus on just 
cause may lead to greater, not lesser, military effec-
tiveness. Put differently, if discipline is crucial to the 
ability to fight well, then just-war theory is an import-
ant part of military training because it inculcates dis-
cipline by making combatants aware of the harm that 
they cause if they do not fight with respect for moral 
limits. Moreover, as Walzer pointed out at the start 
of Just and Unjust Wars, the language of morality is in 
important ways analogous with that of strategy, which 
suggests that there are strategic benefits wrought by 
ethics education.135

On the other hand, if we teach that an approach to 
just-war theory encourages soldiers to disobey orders 
that they deem unjust, there is an obvious sense in 
which it may jeopardize military discipline. However, 
it is worth bearing in mind that not only the orthodox 
morality of war but also the laws of war allow, and in 
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fact require, soldiers to disobey illegal military orders; 
that is, those which mandate a jus in bello violation.136 

Indeed, even in the heat of battle, many soldiers do 
refuse to obey orders to fire at civilians, often accept-
ing great risks to themselves, including the risk of pun-
ishment, in order to avoid killing non-combatants.137 
Yet such refusal is not widely thought to make mili-
tary discipline impossible. Indeed, it could be argued 
that training soldiers to obey all orders except for those 
that require them to commit a war crime is to prepare 
them for a more reflexive discipline that internalizes 
the moral and legal requirements of justice in war. 
Moreover, as McMahan points out, provisions for con-
scientious disobedience to jus ad bellum orders would 
likely be less disruptive than those for jus in bello ones, 
because of the diminished capacity for rational deliber-
ation on the battlefield.138 Were institutional provisions 
made available for soldiers to object conscientiously to 
particular wars as a whole, the less frenzied nature of 
preparations for battle might make for reasoned moral 
deliberation that is impossible once combat has begun.

However, one might argue that refusing to partici-
pate in a particular war is, in effect, choosing to opt out 
of the Armed Forces altogether. Whereas in civil soci-
ety, a conscientious objector can always perform some 
other sort of civic duty, it would place an intolerable 
burden on the Armed Forces to expect them to divide 
tasks such that combatants only worked on campaigns 
of which they approved. Moreover, combatants receive 
pay and benefits to be ready when the country calls 
that they should not receive if they are not ready, par-
ticularly because, if large numbers opt out, the army 
as a whole will be unable to function. While that is a 
good thing if the selective objection really is conscien-
tious, we can imagine circumstances in which combat-
ants use moral arguments to disguise unwillingness to 
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fight in, say, defense of a third party or in a humani-
tarian intervention. It is at least worth asking whether 
a country should send its army to war when sufficient 
numbers of its soldiers refuse to fight to jeopardize 
the prospect of prosecuting the war successfully. The 
problem is the likelihood that wars fought in defense 
of distant countries might not attract willing soldiers, 
while unjust wars in which national fervor is aroused 
by propaganda campaigns are fought willingly.

Whereas on the one hand, selective conscientious 
objection to particular wars seems analogous to selec-
tive conscientious objection to particular orders in 
battle, on the other hand it may amount in effect to 
resignation from one’s post. An important question for 
future research, then, should consist in whether it is 
possible for armies to allow soldiers to object consci-
entiously or whether such objection should be seen as 
requiring a discharge, perhaps without honor. How-
ever, it certainly appears possible that adverse rulings 
of an international court could help ameliorate many 
of these problems by making resort to war less likely 
because both government and military leaders would 
know that they would face strong internal resistance to 
the decision to go to war.

Vignette 6: The Military Curriculum

Teaching Jus Ad Bellum

Because the Armed Forces tend to think of resort-
ing to war as the responsibility of civilian leaders, edu-
cation programs in the military tend to focus on jus in 
bello, ensuring that soldiers abide by legal orders on 
the battlefield but refuse to comply with illegal ones. 
However, cosmopolitan approaches to just war insist 
that soldiers are also responsible for assessing the 
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justice of their resort to war by their Armed Forces. 
This means that military education must focus also on 
jus ad bellum.

Here, however, there are a few dilemmas for mil-
itary practice. First, time and resources are limited, 
and any increase in attention to jus ad bellum would 
divert them both away from jus in bello. Second, there 
is a danger of disrupting military discipline. Third, 
there is the question of what to teach. Most recent 
just-war theory uses the methods of analytic philos-
ophy and treats military ethics as it would any other 
branch of applied ethics. On the traditional view, just-
war theory is continuous with military practice, and 
the study of the subject requires focus on the history 
and practice of warfare. This is even more true for jus 
ad bellum, because assessing the justice of a particular 
war requires detailed knowledge of conditions on the 
ground and the history of the dispute in question.

How should we devise an educational syllabus that 
meets these conflicting goals? The best approach may 
be to try to combine the two, teaching both moral phi-
losophy and military history, but this cannot resolve 
all problems, especially because the two frequently 
lead to contradictory conclusions. It is important that 
soldiers be able to think through the implications of 
different ethical scenarios, and that they be informed 
about international politics and theory.

This makes the construction of the curriculum for 
education on just-war theory one of the most pressing 
requirements of contemporary academia when seek-
ing to ensure that its wars are conducted ethically.



The Need for Debate about Methodological 
Foundations in Just-War Theory

Throughout this monograph, it is suggested that at 
stake in the debate between traditional and cosmopoli-
tan or revisionist just-war theory is the approach that is 
appropriate to military ethics. Whereas the traditional 
view sees the role of a soldier as taking up a specific 
morality of its own that is discontinuous with personal 
morality and that is more closely related to democratic 
theory, revisionists use the methods of analytic phi-
losophy and treat just-war theory via analogy with 
interpersonal morality. These different methods lead 
to rather different conclusions and so suggest a need 
to try to teach both with military ethics education. This 
is especially so, bearing in mind the argument that the 
moral intuition underlying the revisionist argument 
is sound, and that taking a life should be approached 
with the utmost care, but that the theory needs to con-
sider the importance of democratic participation. How-
ever, choices will sometimes have to be made, for the 
approaches can lead to conclusions that are not only 
different, but also often incompatible with each other.

Let us consider that Walzer, the major theoretical 
advocate of the doctrine of the moral equality of sol-
diers, had earlier in his career supported the case for 
selective conscientious objection to particular wars in 
the context of American involvement in Vietnam.139 
In this view, we can support soldiers’ rights both to 
refuse to fight in wars they deem unjust and to fight in 
solidarity with their country, even while demonstrat-
ing against the war politically. To many revisionists, 
the suggestion that there is no incompatibility between 
supporting a soldier’s rights to conscientious objection 
and to obedient participation motivated by solidarity 
will seem contradictory. In this view, either a war is just 
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or it is unjust. If it is just, soldiers should fight in it. If 
it is unjust, they should not. This points to the fact that 
the revisionist approach relies heavily on the idea that 
moral questions are, if we have sufficient information, 
susceptible of an objectively right answer.140 On this 
account, one of the reasons that jus ad bellum needs 
to be reworked is that it does not provide the clear 
guidance that morality ought to provide. Approaching 
morality in this way implies that we can solve ethical 
problems by designing appropriately impartial deci-
sion procedures and applying them to particular cases, 
such as that of war. 

By contrast, defenses of the notion of the moral 
equality of soldiers often rest on a view of morality 
as both intersubjective and socially produced.141 It is 
for this reason that Walzer bases his just-war theory 
on what he calls the “moral reality of war,” and not 
on a priori inquiry using the methods of analytic phi-
losophy. That is to say, what gives the principle of the 
moral equality of a soldier its force, like the other prin-
ciples of jus ad bellum and other moral principles in 
general, is that it is the product of a long history of both 
moral debate and military practice. In this view, we do 
not reason our way to judgments about the morality 
of war privately, but must do so collectively. Put dif-
ferently, the traditional view does not treat just-war 
theory as a branch of applied ethics but as a form of 
role-specific morality. If we want to refute the revi-
sionist conclusions that combatants must make inde-
pendent judgments of their army’s cause, it seems that 
the most promising route is to query their underlying 
methodology and teach just-war theory as discontinu-
ous with personal morality and, instead, as dependent 
on questions in democratic theory. This might lead us 
to the conclusion that it is, at least sometimes, possible 
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that the Armed Forces are not morally required to 
make an individual judgment about just cause, but 
they should be permitted to do so if they cannot accept 
their state’s decision.

CONCLUSION

Generations of students of just-war theory have 
been taught that states have rights to political sover-
eignty and to territorial integrity, and that there is a 
dualism between jus ad bellum and jus in bello, with 
policy makers responsible for the resort to war, and 
soldiers and their officers for the conduct of war on the 
battlefield. In recent decades, a new group of cosmo-
politans trained in the techniques of analytic philos-
ophy have challenged these notions, arguing that just 
wars are indeed defensive ones, but that they defend 
socially basic human rights, not nation-states, and that 
ordinary combatants must be held responsible for 
the cause for which they fight. Underlying both these 
developments is the view of just wars as a sort of global 
law enforcement, a view that denies the sovereignty of 
unjust states, but may also have the effect of eclipsing 
political activity and moral deliberation on the part of 
citizens. In surveying this literature, it is suggested that 
its most important contribution is the emphasis on the 
seriousness with which taking a life must be regarded, 
no matter the context in which it is taken. War may be 
a world apart, but that does not mean that efforts to 
bring it closer to the ordinary moral world are mere 
foolishness. However, those efforts must not forget 
that political pluralism and collective self-determina-
tion are also important moral goods and that they are 
ones for which soldiers continue to be prepared to risk 
their lives.
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The major points that we should take from this 
survey of cosmopolitan just-war theory are: 

• Given the moral risks involved in waging war, 
institutional reform designed to encourage a 
more peaceful international system is to be wel-
comed. In particular, a jus ad bellum branch of the 
International Criminal Court, which would make 
advisory rulings on questions of just cause, would 
bring greater clarity to the murkiness that is the 
fog of (resort to) war. However, given the impor-
tance of democratic participation and the per-
sistence of moral disagreement, the court should 
only aim to produce advisory judgments that con-
tribute to, but do not determine, the decision to 
go to war. Likewise, while we should encourage 
combatants to consider the justice of their army’s 
cause, we should not brand as murderers those 
who fight for what we later deem to be an unjust 
cause.

• There is a need for greater incorporation of new 
cosmopolitan approaches to military ethics in the 
academies of the Armed Forces, and especially for 
consideration of the jus ad bellum requirement of 
just cause within the context of particular wars. 
This is particularly so because of the question of 
the concerned method. If we want to reject the re-
visionist argument that soldiers must make indi-
vidual judgments of just cause, we will probably 
have to do so by adopting the view that the role 
of combatant has its own morality that is discon-
tinuous with interpersonal morality. As a form of 
role morality, it requires the study not just of eth-
ics, but also of the history and strategy of warfare. 
Education in military ethics can also usefully be 
integrated with strategic ends.
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• The Armed Forces should at least consider the 
question of selective conscientious objection. As 
military discipline is compatible with disobeying 
illegal jus in bello orders, it might be compatible 
with disobeying the call to go to war. If, after due 
consideration, this is deemed potentially disrup-
tive of the effectiveness of the Armed Forces, then 
the policy on dishonorable discharge should be 
rethought so that soldiers can resign their com-
mission with honor if their conscience forbids 
them to participate in a particular war.

• For reasons of space, this question is not consid-
ered here, but it is important to note that future 
research should also consider the question of jus 
ad vim, or the resort to force short of war. Coun-
terterrorism and covert operations of all kinds 
are often even more shrouded in secrecy than are 
wars per se, and they can involve the commission 
of mortal harm that may turn out to be unjust. 
This suggests that future research should focus 
on the morality of obedience to orders to deploy 
force short of war.
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